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MAY NATIONAL BANKS ACT AS TRUST 
COMPANIES ? 

Whether or not the Federal Reserve Board may lawfully confer 
upon national banks power to act as executors, administrators 
and trustees and as registrars of stocks and bonds, may appear to 
be a question of little importance except to the parties financially 
interested; but the question is one that involves the relations be- 
tween the States and the Federal government and the decision of 
it one way or the other may accelerate or retard the present tend- 
ency toward the extension of the scope of the Federal power. 

Trust companies have protested against the invasion of their 
peculiar field by national banks designated by the Federal Reserve 
Board, and the favored national banks, finding themselves subjected 
in the business of commercial banking to the competition of the 
trust companies, are inclined to maintain the privileges accorded 
to them by the Federal Reserve Board. Applications have been 
made to the Attorneys General in several States to inquire into 
the power of the banks to act under the authority of the Reserve 
Board. Suits have been brought, and in Illinois a decision has 
been rendered by the Supreme Court in which it is held that, so 
far as it attempts to confer upon the national banks the power to 
carry on the business of acting as executors and trustees and regis- 
trars of bonds, the statute is unconstitutional. The question is 
not one that can be settled by the decision of the Supreme Court 
of a single State. It is likely to be the subject of controversy and 
further litigation, and even if the banks and trust companies should 
agree to divide the field between them, it is important that there 
should be a clear understanding of the constitutional question that 
is involved in giving to a bank created by act of Congress the 
power to engage in a business other than that for which National 
Banks have been erected. 

There was a time when the power of Congress to extend the 
functions of national banks at the expense of companies organ- 
ized by the States, would have aroused general opposition, and the 
policy of strict or lax construction of the Constitution would have 
been the subject of heated discussion. In these days we are willing 
to adopt whichever construction of the Constitution will best accom- 
plish the desired result, and the tendency is toward an extension 
of the Federal power. This is a natural result of the increased 
national consciousness in a country in which the States, although 
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legally autonomous, are becoming socially and commercially little 
more than geographical divisions. The independence of the States, 
their responsibility for the law of persons and property and social 
relations, is too valuable to be lost or impaired. The very fact 
that the people no longer dread the exercise of all useful powers 
by the general government, makes it the more necessary that it 
should be distinctly borne in mind that the Federal government 
is one of limited powers and that, while within its sphere its 
sovereignty is supreme, there are regions within which the power, 
to legislate belongs to the States alone. Through its power to 
regulate commerce, the control of the government of the United 
States has in recent years been extended to many matters which 
formerly were left to the control of the States. Because of the 
extension of commerce between the States and of the increase in 
the variety and efficiency of the means of commerce and transpor- 
tation, the power of Congress, beginning with control over naviga- 
tion, has been extended to the regulation of transportation by 
railroads and communication by telegraph and telephone, to the 
building of bridges over streams between States, and more recently, 
to the regulation of the liability of employers to workmen upon 
interstate railways. The United States courts have dealt with 
combinations and boycotts among men engaged in manufacturing 
when it appeared that the design was to cripple the operation of 
factories for the purpose not merely of preventing manufacture, 
but also of destroying interstate trade in the articles manufac- 
tured. 1 It has been earnestly argued of late that although manu- 
facturing is not commerce, yet the United States may lawfully 
organize corporations to engage not only in transportation, but 
also in manufacturing goods to be used in interstate and foreign 
trade. 2 ' Salutary results in the suppression of evil practices have 
been accomplished by means of the control of the United States 
over the mails. Lotteries have been suppressed by forbidding the 
transportation of tickets and advertisements and Congress has 
provided that articles not complying with its pure food laws shall 
not be carried in interstate commerce and this has been approved 
by the Supreme Court. 8 Now it is urged that Congress may con- 
stitutionally enact a law by which articles manufactured by the 

•The Danbury Hatters' Case (Loewe v. Lawlor) (1908) 208 U. S. 274, 
28 Sup. Ct. 301. 

"Social Reform and the Constitution, by Frank J. Goodnow, The Mac- 
Millan Co., New York, 1911. 

'Hipolite Egg Co. v. United States (1911) 220 U. S. 45, 31 Sup. Ct. 364. 
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labor of children in factories may not be transported between the 
States or foreign countries. 

The last case is perhaps an extreme illustration of the tendency 
to make use of the Federal power because it best serves the purpose 
to be accomplished, and when there is a strong desire to accom- 
plish a good purpose any objection on constitutional grounds is 
likely to be regarded as academic. For this reason Federal incor- 
poration with the attendant regulation of large manufacturing cor- 
porations engaged in interstate commerce, is likely to be considered 
by the public as a practical rather than as a constitutional question, 
and the same is true of the question whether national banks may 
be invested by Congress with the powers of trust companies. The 
idea of a Federal corporation has become familiar because of the 
creation of national banks, and the power of the United States to 
create a corporation being established, and the corporations having 
been formed, it is natural to assume that they are endowed with 
all the powers commonly exercised by the artificial persons we call 
corporations. Thus, we may easily forget that as the purposes for 
which corporations may be created by the Federal government 
are limited to those that are within the scope of the powers dele- 
gated to Congress and not reserved to the States, so also the powers 
conferred upon the corporations cannot go beyond those that are 
reasonably necessary and proper for accomplishing those purposes. 

National banks having been created under act of Congress as 
financial instruments of the government and for their greater 
efficiency having been endowed with the power to engage in private 
banking business, Congress has now attempted to confer upon 
them additional powers now commonly exercised by trust com- 
panies and by some of the state banks, namely, the powers in- 
volved in the business of acting as trustee, executor and adminis- 
trator, and the registrar of stocks and bonds. 

This extension of the functions of the national banks is made 
under the authority of the act for establishing Federal Reserve 
banks. There is nothing in the title of the act that suggests any 
extension of the powers of the national banks, nor does the act 
purport directly to confer any additional powers upon them, but in 
Section 11, enumerating the powers of the Board, paragraph k 
declares that the Board shall have power "to grant by special per- 
mit to national banks applying therefor, when not in contravention 
of state or local law, the right to act as trustee, executor, adminis- 
trator or registrar of stocks and bonds, under such rules as the 
said Board may prescribe." 
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It is under this paragraph that the Federal Reserve Board has 
designated certain national banks as empowered to exercise the 
functions commonly exercised by trust companies, and many banks 
have accepted the authority, and engaged in the business. Their 
right to do so has been contested in the courts and there is one case 
at least that has been argued and decided. This was brought in 
the Supreme Court of Illinois by the Attorney General on the rela- 
tion of a national bank against the auditor of accounts, asking for 
a mandamus upon him to issue a certificate to the national bank 
of authority to act under the State Trust Company act. There 
was a demurrer and the writ was denied. The opinion of the 
Court was delivered by Farmer, Chief Justice, at the October 
Term, 1915. It has been printed and distributed by authority of 
the Attorney General and is reported in the North Eastern 
Reporter. 4 

It was insisted on behalf of the national banks that the powers 
authorized to be conferred upon them by the Federal Reserve 
Board are powers akin to those commonly exercised by banks, and 
are in fact exercised by banking associations organized under state 
laws, and that in view of the competition of the trust companies 
and the state banks, it is essential to the successful operation of 
national banks that they should be given the right to engage in the 
business of acting as executors and trustees. They have always 
had the power to act as trustees with respect to special deposits 
and other funds. They may borrow money for the express pur- 
pose of lending it for profit. 5 As pledgees of stock as collateral 
they may become the owners of the stock and be subject to the 
liabilities of stockholders ; e they may make collections for others ; 7 
they may guarantee the payment of commercial paper as incidental 

4 People ex rel First Nat. Bank of Joliet v. Brady (1915) 110 N. E. 864; 
Barr, McNaughton & Barr, for the petitioner, on behalf of the national 
banks, and Patrick Lucey, Attorney General and Thomas J. Dempsey, Ass't 
Attorney-General for respondent on behalf of the trust companies. Lester 
H. Strawn, Ass't. Attorney-General of counsel. 

There is a recent_ case in New Hampshire in which it is held that 
a national bank _ having a permit from the Reserve Board, cannot be 
appointed administrator where the state statute declares that no cor- 
poration shall hereafter be appointed administrator. Appeal of Woodbury 
(N. H. 1915) 96 Atl. 299. 

•Aldrich v. Chem. Nat. Bank (1899) 176 U. S. 618, 20 Sup. Ct. 498. 

"National Bank v. Case (1878) 99 U. S. 628. 

'Exchange Nat. Bank v. Third Nat. Bank (1884) 112 U. S. 276, 5 Sup. 
Ct. 146; Logan County Nat. Bank v. Townsend (1891) 139 U. S. 67, 11 
Sup. Ct 496. 
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to the exercise of the power to buy and sell the same. 8 All these 
powers are incidental to the functions of a bank and within their 
recognized powers in the transaction of private business. 9 The 
express power to act as executors and trustees, therefore, is not 
different from the powers they already possess. Executors are in 
fact trustees and banks already have power to act as trustees. 
Congress empowered the national banks to exercise all such 
powers as should be necessary to carry on the business of banking. 
The exercise of these powers constitutes private business pure and 
simple. These private functions were conferred by Congress to 
preserve and animate its creature that thereby it might better serve 
the government in the beneficial and efficient performance of its 
public functions." 10 

It is within the discretion of Congress to enlarge to some extent 
the scope of the operations of the national banks and Congress is 
the sole judge of what powers it is necessary and proper to give 
the banks in order that they may successfully maintain themselves 
and be able to render efficiently those services to the nation for 
which they were created. The business of the bank constitutes 
its capacity to perform its function as a machine for the money 
transactions of the government." It has always been the policy 
of Congress to maintain the national banks on a working equality 
with the state banks. State banks are now usually clothed with 
authority to execute trusts and this has been a substantial source 
of income. The use of these banks for this purpose has become 
popular, and it may well have been the judgment of Congress that 
it was necessary to afford an equal opportunity to the national 
banks in order to insure the necessary and proper administration 
of their public function. 

On the other hand, on behalf of the trust companies it was 
argued that the power to create corporations not being among the 
enumerated powers of the United States, corporations could be in- 
corporated only as instruments for the purposes of the government 
and it was only for such purppses that banks could be created by 
Congress, and unless trust companies serve such public purposes 
they could not be created by Congress. Justice Matthews, speak- 
ing for the Supreme Court, has said that trust companies in New 

•Thomas v. City Nat. Bank (1894) 40 Neb. 501, 58 N. W. 943. 
•Easton v. Iowa (1903) 188 U. S. 220, 238, 23 Sup. Ct. 288. 
"Brief for petitioner in People v. Brady, Sup. Ct. of 111. Oct. Term, 
1915 pp. 69, 70. 
"Ibid., 69, 70. 
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York, according to the powers conferred upon them by their, 
charter and habitually exercised are not in any proper sense of the 
word, banking institutions. 12 The distinction between banking and 
acting as trustee is fundamental. In one, the relation is that of 
debtor and creditor. In the other, that of cestui que trust and 
trustee, and the functions of the trust company have no relation 
to the functions of a bank as an agency of the government. 

The creation and management of trusts and administration of 
estates and the acting as registrar of stocks and bonds are matters 
peculiarly for state regulation. This is especially true of the ad- 
ministration of estates of deceased persons. Congress cannot give 
to a corporation power over matters or purposes over or for which 
Congress may not lawfully legislate nor interfere with the agencies 
provided by the State in matters subject to its own control. 
Although the powers heretofore conferred by Congress upon 
national banks included the function of private banking, these 
powers were given them in order to encourage and sustain them 
so as to serve better their public purpose, and it does not follow 
that Congress may also give powers which relate to matters which 
are within the peculiar province of the States, as the States cannot 
by consent give Congress any power which it does not possess 
under the Constitution. If Congress had thought it necessary for 
the maintenance of the national banks as instrumentalities of the 
government to give them power to act as trust companies, it would 
have made the grant of power general and compulsory rather than 
elective and permissive. It was insisted also that in the Reserve 
Bank act Congress did not itself confer power on the national 
banks to act as executors and trustees, but only delegated to the 
Reserve Board the right to confer this authority, and that this was 
a legislative power which could not be delegated. 

The Court held that the legislative power had been exercised 
by Congress itself and not delegated, the power exercised by the 
Reserve Board being merely administrative. On the question of 
the constitutionality of the act the Court accepted and adopted the 
arguments of the counsel for the trust companies and held that the 
government of the United States was one of limited powers, that 
the authority given to the national banks to transact private bank- 
ing business was given to them only because in dealing with and 
lending money they were essential instruments of the United States 
in the fiscal operations of the government, and their private busi- 

"Mercantile Bank v. New York (1887) 121 U. S. 138, 159, 7 Sup. Ct. 
826; also Jenkins v. Neff (1902) 186 U. S. 230, 22 Sup. Ct. 90S. 
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ness was necessary to their efficiency for that purpose; that the 
business of trust companies in acting as executors and trustees was 
different and distinct from that of banks ; that having no express 
or implied power to create trust companies, Congress could not 
vest national banks with the powers of such companies unless they 
were reasonably necessary to the efficiency of the banks as govern- 
mental agencies and that if Congress had believed this to be the 
case, such power would have been given to national banks, and the 
grant of power would not have been merely elective and per- 
missive. 

On the question whether the Federal Reserve act does not 
avoid conflict with the laws of Illinois by the provision that the per- 
mission is authorized only when not in contravention of the state or 
local law, the court held that no regulation of the trust business by 
the state authorities is recognized in the Act and that the rules of 
the Board provide for the management of the trust business as a 
separate department subject to thorough regulation by Federal 
offices and that such regulation is compatible with the regulation 
prescribed by the laws of the State. 13 

This decision is not conclusive beyond the jurisdiction of the 
State in which it was rendered. It involves, as I have said, ques- 
tions of constitutional as well as of practical importance, and it 
may be worth while to consider the arguments on both sides of the 
question whether Congress can under the Constitution confer upon 
national banks the powers which it authorized the Reserve Board 
to confer upon them. 

There are two principal questions involved in the controversy : 
Is the business of acting as trustees, executors and administrators, 
and as registrars of stocks and bonds within the borders of the 
several States a matter peculiarly within the control of the States ? 
Is it beyond the power of Congress under the Constitution to con- 
fer this power upon corporations organized under Federal laws? 
The business of the trust company includes something more than 

"The case is reported in 110 N. E. 864. The arguments are stated in 
the respondents' briefs in People v. Brady, supra, and also in the brief 
for the relators in Fellows, Attorney-General of Michigan, on relation of 
the Union Trust Co. v. First Nat. Bank of Bay City (Sup. Ct. of Mich., 
Sept 1915) (not yet reported). Some of the leading cases cited were: 
M'Culloch v. Maryland (1819) 17 U. S. 316; Osborn v. Bank of U. S. 
(1824) 22 U. S. 738; United States v. Harris (1882) 106 U. S. 629, 1 
Sup. Ct. 601; Farmers' etc. Nat. Bank v. Dearing (1875) 91 U. S. 29; 
Davis v. Elmira Savings Bank (1896) 161 U. S. 275, 16 Sup. Ct. 502: 
United States v. Fox (1876) 94 U. S. 315; Pennoyer v. Neff (1878) 95 
U. S. 714; Yonley v. Lavender (1874) 88 U. S. 276. 
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these powers. Trust companies exercise certain banking powers. 
They receive money on deposit and lend it for profit in the pur- 
chase and even in the discount of notes and bills of exchange, as 
well as upon bonds secured by mortgages or deeds of trust. They 
are financial agencies and serve for the accumulation and distribu- 
tion of capital, and so might be made use of by the government of 
the United States, in its fiscal operations and carrying out the ends 
for which it was created. The present question relates solely to 
those functions of the trust company that consist in acting as 
executors, trustees, administrators and registrars of stocks and 
bonds. There is no doubt that corporations organized under the 
laws of the United States and acting for the purposes for which 
they were created, may incidentally become trustees of property 
that comes into their possession, just as national banks are trustees 
of money held on special deposit, and being legal persons and au- 
thorized to hold property, have the powers and are subject to the 
obligations under the laws of the States within which they act. If 
they are organized under the power to regulate commerce and 
carry on interstate trade or interstate transportation, they may be- 
come trustees either by agreement, or by force of law, and are sub- 
ject to the laws of the State with respect to the holding or disposi- 
tion of property. It does not follow, however, that corporations 
may be created or empowered by Congress to serve as the instru- 
ments by which to carry out the law of the State which creates 
legal and equitable interests in property, and provides for the man- 
agement and distribution of estates. The rights and duties of the 
trustees with reference to the property in their charge are created 
by state law and enforced by the courts of the United States only 
when for special reasons they have acquired jurisdiction over the 
property or the parties. "Every State", says Mr. Justice Field, in 
Pennoyer v. Neff, 1 * "possesses exclusive jurisdiction and sover- 
eignty over persons and property within its territory. As a conse- 
quence, every State has the power to . . . regulate the manner 
and conditions upon which property situate within such territory, 
both personal and real, may be acquired, enjoyed and transferred." 
The power to regulate the tenure and the modes of its acquisition 
and transfer whether inter vivos or at death, is particularly within 
the jurisdiction of the States, and not placed under the control of 
the Federal authority. 16 

"(1878) 9S U. S. 714. 722. 

"United States v. Fox (1876) 94 U. S. 315; per Field, J. 
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The business of acting as trustee as it is conducted by the trust 
companies and as it must be conducted by national banks is neces- 
sarily subject to regulation and control by the States. But if the 
national banks are authorized by Congress to engage in it, they will 
be regulated by authority of Congress and by the rules already pro- 
mulgated by the Federal Reserve Board, and if Congress really 
has any authority in the matter its rules must prevail and so the 
control of a business which is in effect the administration of state 
laws of property must be subject to the authority of Congress. 
The trust company business conducted by a national bank would be 
the business of a national bank and "national banks," says Mr. 
Justice White, "are instrumentalities of the Federal Government 
created for a public purpose, and as such necessarily subject to the 
paramount authority of the United States." 10 The paramount au- 
thority would necessarily interfere with the regulations made by 
the States with regard to the business of acting as trustee in a trust 
which arises out of state laws. This tends to show that the busi- 
ness of acting as trustee is not one for which Federal corporations 
could properly be formed and that the business is not one that such 
corporations could be authorized to undertake unless it were 
reasonably essential to the efficiency of the corporation for the 
Federal purposes for which it was created. 

The office of executor or administrator is entirely the creation 
of the laws of the State. "The several States of the Union", said 
Mr. Justice Davis in the Supreme Court, "necessarily have full 
control over the estates of deceased persons within their respective 
limits." 1 " 1 And again in the same opinion, he says : "The adminis- 
trative laws of Arkansas are not merely rules of practice for the 
courts, but laws limiting the rights of parties, and will be observed 
by the Federal courts in the enforcement of individual rights." 
Justice Wayne in an earlier case said : "There can be no doubt that 
the laws of the State from which the executor or administrator 
derives his authority to act, must prevail, as well in the Federal 
as in the State tribunals." 18 It is from the States alone and not 
from the United States that administrators derive their authority 
and the authority of executors is derived from the will under the 

"Davis v. Elmira Savings Bank (1896) 161 U. S. 275, 283, 16 Sup. Ct. 
502. 

"Yonley v. Lavender (1874) 88 U. S. 276, 279; see also Security Trust 
Co. v. Black River Nat. Bank (1902) 187 U. S. 211, 228, 23 Sup. Ct. 52. 
"Union Bank of Tennessee v. Jolly's Adm'rs. (1855) 59 U. S. 503, 506. 
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laws of the States. "The Federal laws do not make provision for 
the appointment of executors or administrators. They only recog- 
nize the existence of such appointments under the local law." 19 

Executors and administrators are under the control of the 
Probate Courts, the courts of the old ecclesiastical jurisdiction, 
and there are no such courts in the Federal judiciary except in the 
territories and the District of Columbia. Doubts have been enter- 
tained whether a corporation aggregate can be an executor, 20 and 
it is usual in England when a corporation has been named in the 
will, to appoint persons called syndics to administer the estate and 
there is no question that the authority of corporations to act 
as executors or administrators must be derived from the state law, 
either the common law or a statute. As a matter of fact, the States 
generally have given to corporations organized for the purpose and 
under special regulation, the power to act as executors and admin- 
istrators as well as trustees of estates of decedents and others, and 
they have given this power to foreign corporations ; but in doing so 
they have required the foreign corporations to submit to all the 
conditions and regulations imposed upon trust companies of their 
own creation. The question was raised in the suit in the Supreme 
Court of Illinois whether the state regulations imposed upon 
foreign corporations were applicable to or could be imposed upon 
banks organized under acts of Congress. If the authority of execu- 
tors and administrators is derived from the States and the States 
alone have the power to say under what conditions corporations 
shall act in this capacity, the power of the United States with 
respect to these corporations of their own creation becomes subor- 
dinate to that of the States, and this is inconsistent with 
the sovereignty of the United States, and yet the United States 
within the sphere of its sovereignty is supreme. 

If national banks were authorized to act as executors and ad- 
ministrators, and these became a part of the business under au- 
thority of Congress and one of the faculties with which they were 
endowed in order to enable them to serve the fiscal operations of 
the United States, this business and the right to engage in it would 
be free from taxation on the part of the States for the same reason 
that their banking business was declared in Osborn v. United 
States Bank to be free from such taxation. 21 

"Melius v. Thompson (D. C. 18S8) 1 Cliff. 125, 130. 
"1 Williamson, Executors, 184 and cases cited. 
"(1824) 22 U. S. 738, 860, 861. 
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The national banks, unlike the United States Bank, were not 
expressly given power to sue in the United States Circuit Court, 
but if they engaged in the business of acting as executors and ad- 
ministrators and their authority were questioned, it might well be 
that the case would be one arising under the laws of the United 
States under which they could seek the jurisdiction of the United 
States courts. There are also other cases in which conflict of juris- 
diction would arise, and it seems to be clear that the qualification 
to act as executor or administrator is peculiarly within the control 
of the several States, and that the United States has not power 
even incidentally to confer such power upon a corporation. 21 ' 

The power to act as registrar of stocks and bonds has no direct 
relation to any of the powers of the United States unless it relate 
to bonds of the United States or stocks and bonds of corporations 
erected by the United States for one of the purposes within the 
scope of its authority, as for example, national banks and railroads 
and other corporations engaged in interstate commerce. 

Even if the functions of trustees, executors and administrators 
or registrars of stocks and bonds are not exclusively within the 
control of the States, the question remains whether the right to 
confer these functions upon corporations is within the power of 
Congress under the Constitution. If Congress has power to confer 
upon the national banks the privilege of engaging in private bank- 
ing business, may it not have power to give them additional privi- 
leges now commonly enjoyed by state banks? This must depend 
upon the question whether it is a power incidental and reasonably 
necessary to the efficiency of the corporation for the service of the 
government in its fiscal operations, or in carrying into effect its 
power under the Constitution. The power of Congress to create 
corporations does not involve the power to create corporations for 
all purposes, but only for the purposes within the scope of the 
powers of the Federal government. 

The power to create a corporation is not found among the 
enumerated powers conferred upon the United States. It is im- 
plied as incidental to other powers. "It is", says Chief Justice 
Marshall, "never the end for which other powers are exercised, 

'•"In Appeal of Woodbury (Supreme Court of New Hampshire, Dec. 
7, 1915) 96 Atl. 299, it was held that a national bank having the permit 
of the Federal Reserve Board could not be appointed administrator in 
face of a recent statute of New Hampshire forbidding the appointment of 
any trust or banking company as executor or administrator. 
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but a means by which other objects are accomplished." 22 The pur- 
poses for which corporations may be created by the United States 
are therefore only those for which the power of the United States 
may be exercised. When the question arose over the power of 
Congress to create the second Bank of the United States, the power 
was sustained on the ground that the bank was an instrument 
which was "necessary and proper for carrying into effect the 
powers vested in the government of the United States." 23 The 
power to create the corporation was treated as merely incidental 
to carrying out other and substantive powers expressly conferred 
upon Congress. The power of Congress to create corporations was 
so considered by Alexander Hamilton. 2 * Chief Justice Marshall 
said in a later case : "The Bank is not considered as a private cor- 
poration whose principal object is individual trade or individual 
profit, but as a public corporation created for public and national 
purposes ... It was not created for its own sake or for 
private purposes. It has never been supposed that Congress could 
create such a corporation. The whole opinion of the Court in the 
case of M'Culloch v. Maryland is founded on and sustained by the 
idea that the Bank is an instrument necessary and proper for carry- 
ing into effect the powers vested in the government of the United 
States." 25 Among these powers, he said, he found "the great 
powers to levy and collect taxes, to regulate commerce, to borrow 
money, to declare and conduct a war and to raise and support 
armies and navies;" and he referred especially to the power of 
raising revenue and conveying money from place to place as one 
of the powers to which the creation of a corporation would be a 
necessary and proper means. 28 

Again in Osbom v. Bank of the United States 27 Chief Justice 
Marshall, answering the question "Why is it that Congress can 
incorporate or create a Bank?" said: "This question was answered 
in the case of M'Culloch v. the State of Maryland. It is an instru- 
ment which is 'necessary and proper' for carrying on the fiscal 
operations of government" and for this reason, he held that the bank 

•'M'Culloch v. Maryland (1819) 17 U. S. 316. 

"M'Culloch v. Maryland, supra; Osborn v. Bank of U. S. (1824) 22 
U. S. 738. 

"Hamilton's Works, Fed. Ed. Vol. 3, 446-448; 26 Harvard Law Rev. 672. 

a Osborn v. Bank of U. S. (1824) 22 U. S. 738, 860. 

"M'Culloch v. Maryland (1819) 17 U. S. 316, 407, 409. 

"Supra, n. 25. 
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must be endowed with that faculty of lending and dealing in money 
which was conferred by its charter. The powers conferred upon 
the Bank of the United States were the usual powers conferred 
upon banks : the power to lend and deal in money, to discount and 
purchase commercial paper, and to issue notes to circulate as 
money. Similar banks had already been incorporated by the Con- 
gress of the United States. Trust companies as now constituted 
did not exist and there were no corporations organized for the pur- 
pose of acting as trustees or executors. It was the ordinary com- 
mercial bank that was recognized as a necessary and proper means 
to be created by Congress for executing the powers conferred by 
the Constitution upon the United States. The Charter of the 
Bank of the United States was repealed and in 1864 Congress au- 
thorized the incorporation of national banks. Of this act Justice 
Swayne said : "The constitutionality of the act of 1864 is not ques- 
tioned. It rests upon the same principle as the act creating the 
second Bank of the United States. The reasoning of Secretary 
Hamilton and of the Court in M'Culloch v. Maryland, therefore, 
applies. The national banks organized under the act are instru- 
ments designed to be used to aid the government in the administra- 
tion of an important branch of the public service. They are means 
appropriate to that end. Of the degree of necessity which existed 
for creating them, Congress is the sole judge." 28 

The necessity the Justice referred to was the necessity of cre- 
ating banking corporations. The banks he had in mind were merely 
commercial banks with all such incidental powers as are necessary 
to carrying on the business of banking by discounting and nego- 
tiating promissory notes, etc., by receiving deposits, by buying and 
selling coin and bullion, by loaning money on personal security and 
by obtaining, issuing and circulating notes. They had not been 
given the power to act as trustees, executors and registrars of 
stocks and bonds. It was the faculty of lending and dealing in 
money that Chief Justice Marshall found to be the vital part, the 
soul, of the United States Bank, which alone could bring it into 
useful existence, and he said: "Can this instrument [for carrying 
on the fiscal operations of the government] on any rational calcu- 
lation effect its object unless it be endowed with that faculty of 
lending and dealing in money which is conferred by its charter? 
If it can, if it be as competent to the purposes of the government 

"Farmers' Nat. Bank v. Dearing (187S) 91 U. S. 29, 33. 
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without, as with that faculty, there will be much difficulty in sus- 
taining that essential part of the charter." 29 

If, instead of the faculty of lending and dealing in money, the 
faculties conferred upon the second Bank of the United States had 
been those of acting as executor and administrator, or of accepting 
and executing trusts and acting as registrar of stocks and bonds, 
it may well be doubted whether Chief Justice Marshall would have 
regarded these faculties as essential to its existence as an instru- 
ment for carrying on the fiscal operations of the government. He 
would have thought they would have been quite as competent for 
the purposes of the government without these faculties as with 
them. These powers are not, like lending and dealing in money, 
discounting notes and issuing bills as money, the vital part, the 
soul of a national bank. The business of acting as executor and 
administrator is of course quite foreign to the public purposes of 
the Federal government for which the national banks were created, 
and it is only to enable them to serve these public purposes that 
they may be authorized to engage in private business. The business 
of accepting and executing trusts, acting as trustee of corporation 
mortgages, holding and managing estates and acting as registrar 
of stocks and bonds has in itself 'no relation to the fiscal operations 
of the government, nor has it any direct relation to the purposes 
for which the national banks were created. 

There is, moreover, a fundamental distinction between the 
faculty of engaging in the banking business and the faculty of 
accepting and executing trusts. In the case of the bank the relation 
between the bank and its depositor is that of debtor and creditor 
and the investment of money is made by the bank for its own profit. 
On the other hand money accepted in trust is held for the benefit 
of the person who entrusts it to the keeping of the trustee and the 
equitable title to the money and to the profits remains with him. 
Trust companies are distinguished from banks by the United States 
Supreme Court in Mercantile Bank v. New York, 30 where Justice 
Matthews says: "Trust Companies, however, in New York, 
according to the powers conferred on them by their charters and 
habitually exercised, are not in any sense banking institutions." 
The distinction may be a close one, and this may be one of degree. 
Trust companies do in fact receive money on deposit and engage in 

a Osborn v. Bank of U. S. (1824) 22 U. S. 738, 861. 
"(1887) 121 U. S. 138, 159. For definitions of trust companies and cases 
on the subject see 38 Cyc 2116; 5 Cyc 612. 
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the banking business; and state banks accept and execute trusts. 
But the distinction between the powers of trust companies as such, 
and the powers of the banks, is a vital one, and the power to accept 
and execute trusts cannot be conferred upon a bank as an incident 
to the business of banking. 

It has come about, however, that companies organized as trust 
companies are exercising many of the functions of banks and that 
the state banks are enjoying the powers of trust companies. The 
trust companies have acquired control of large accumulations of 
capital and are a power to be reckoned with in the financial world. 
Their business is profitable, they are formidable competitors of 
the national banks and it may well be that now or at some future 
time, Congress may determine that in order to maintain the pres- 
tige of the national banking system and the efficiency of the 
national banks as instruments of the government, it is necessary to 
give the national banks the powers that are now exercised by the 
trust companies. Whether Congress may lawfully do this will 
depend on whether conferring these powers upon the national 
banks is in fact reasonably necessary to maintain the banks as effi- 
cient instruments for the purposes for which Congress has power 
under the Constitution to create them. Neither banks nor trust 
companies are in themselves objects within the power of Congress 
to create. It is not enough to show that the trust company powers 
will increase the business of the banks and add to their profit. It 
ought to appear that these powers have some real and effective rela- 
tion to carrying out some of the purposes for which Congress is au- 
thorized to legislate, or else that they are reasonably necessary to 
maintain the efficiency of the banks as instruments for accomplish- 
ing objects within the scope of the sovereignty of the Federal gov- 
ernment. There is no doubt that the national banks have hitherto 
proved themselves efficient agencies for carrying out these pur- 
poses and Congress has not yet decided that it is necessary for the 
continuance of that efficiency that they should all possess the addi- 
tional powers now exercised by trust companies. It has only au- 
thorized these powers to be given to such banks as may apply for 
them, and if the courts should be called on to decide this question, 
they would not have the benefit of the judgment of Congress in 
the affirmative, and they would be met with the difficulty that the 
powers of acting as executors and administrators are wholly within 
the control of the States, and that the business of accepting and 
executing trusts by national banks will involve conflicts with the 
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States in the regulation of the business of dealing with property 
peculiarly within the jurisdiction of the States. 

This suggests the question whether the Federal Reserve act has 
anticipated this objection by declaring that the permission given 
to the national banks to act as executors and trustees or registrars 
of bonds should be given only "when not in contravention of state 
or local law"- What is the effect of this clause? Does it imply that 
the board, before granting the permit must determine whether it 
would be in contravention of the State law for the Federal corpora- 
tion to act as executor or trustee or registrar of stocks and bonds ; 
or does it mean that it is only when the State consents or acquiesces 
that the Federal license is to be given to the national banks ; and if 
this is the meaning of the act, is it within the power of Congress 
to confer upon national banks the powers which the Federal 
Reserve act purports to give? 

In the case of People v. Brady* 1 the decision was that the laws 
of Illinois confer large powers upon State officers for the regula- 
tion and control of companies engaged in the administration of 
trusts or decedents' estates, and that this control is in fact entirely 
excluded by the control necessary to be exercised by Federal 
officers under rules to be prescribed by the Federal Reserve Board. 
The Court said the control of any department of a national bank 
must be under Federal rather than State government, citing 
Farmers', etc., National Bank v. Dedring 32 Davis v. Elmira Sav- 
ings Bank, 33 and Boston v. Iowa, 3 * and that the States have no au- 
thority, whether with hostile or friendly intent, to interfere with 
national banks, or their officers in the exercise of the powers be- 
stowed on them by the National government. 

The same conditions exist in practically all the States. Under 
the principle of this decision, the exercise of the control of the 
trust department of the national bank by Federal officers would 
necessarily be in contravention of state or local law. This condi- 
tion must have been well known to Congress and in using the 
phrase "when not in contravention of state or local law" it can 
hardly have been intended either that the Reserve Board should 
determine whether in any particular State there were no provisions 
for the regulation of the business of trust companies before they 

a (191S) 110 N. E. 864. 

"(1875) 91 U. S. 29. 

"(1896) 161 U. S. 275, 16 Sup. Ct. 502. 

"(1903) 188 U. S. 220, 23 Sup. Ct 288. 
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gave permission to the national banks; or that the regulations of 
the Reserve Board should be made in conformity with the regula- 
tions under the state law. 

It does not seem likely that Congress intended the act to apply 
only to those few States in which there were no statutory provi 1 
sions regulating the business of trust companies. It is the States 
in which trust companies are most active in which national banks 
are likely to apply for leave to engage in the business. There is no 
suggestion in the act that the rules of the Reserve Board are to con- 
form to those of the States where the banks are located. It is evi- 
dently the intention that the Reserve Board is to make its own rules 
and that the banks shall be subject to the supervision of Federal 
officers. It may have been considered that as the States permit 
foreign trust companies to transact business within their borders, 
so they might permit national banks to carry on the business of 
trust companies, but foreign corporations are subject to state regu- 
lation and subject to any condition the States may please to pre- 
scribe. Federal corporations are not foreign corporations. They 
are created and governed by the laws of the United States, and 
those laws within the scope of the sovereignty of the United States 
are supreme and the State is without power to enforce against 
national banks the provisions of state acts regulating trust com- 
panies. 86 

Even though the state law, as in Illinois, should give authority 
to transact the business of acting as trustee, to any corporation or- 
ganized by law to accept and execute trusts, the authority so given 
to a Federal corporation would be subject to the regulation under 
the Federal laws and these would prevail over those of the State. 
They would be in contravention of them unless they conformed to 
them. 86 

Another suggestion is that the permit from the Reserve Board 
may be regarded as a mere license given to the bank by the au- 
thority that created it to be exercised only in case of the consent 
or acquiescence of the State. The Federal authority permits it and 

3s Commonwealth v. Texas & Pac. R. R. (1881) 98 Pa. 90; Matter of 
Cushing (1903) 40 Misc. 505, 82 N. Y. Supp. 795; Davis v. Elmira Savings 
Bank (1896) 161 U. S. 275, 283, 16 Sup. Ct. 502; Easton v. Iowa (1903) 
188 U. S. 238, 23 Sup. Ct. 288; Brown v. Maryland (1827) 25 U. S. 419; 
M'Culloch v. Maryland (1819) 17 U. S. 316. 

^When the state law, even though subsequent to the Federal Reserve 
act, forbids the appointment of trust companies or banking companies 
as executors or administrators, a trust company may not be appointed 
even though it has a permit from the Reserve Board. Appeal of Wood- 
bury (N. H. 1915) 96 Atl. 299. 
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the State makes no objection and who is to find fault? It may be. 
that this suggests the practical outcome of the controversy. It may 
be that elsewhere, as well as in New Jersey, the Attorney General 
will decline to sue out a quo warranto unless it is understood that 
the question raised shall not be the constitutionality of the act, but 
only whether there is a contravention of state laws. There is a 
tendency now not to insist too strongly upon the constitutionality 
unless it serves a practical purpose to do so, but it is not safe to go 
on ignoring questions of constitutional power in corporations whose 
acts affect large business interests, nor is it well to allow the dis- 
tinction between Federal and State jurisdictions to be obliterated 
gradually for failure to determine the scope of the authority of 
Congress and the States. 

The creation of corporations is an act of sovereignty, but in 
this country the sovereignty is divided between the States and the 
United States, and the powers of the corporation created by each 
are limited by the scope of the powers which belong to each. Is 
not a question of the extent of the powers of a Federal corpora- 
tion a question of ultra vires? Can the corporation exercise powers 
in matters beyond the scope of the sovereignty of the government 
which created it? The question is one that will arise more fre- 
quently with the increasing tendency toward the creation of corpo- 
rations under acts of Congress and to make use of the Federal con- 
trol whenever it appears to promise greater efficiency. Federal 
incorporation of companies engaged in state and interstate com- 
merce is within the power of Congress. It will remove many 
difficulties and serve important ends. It is not to be discouraged 
and the corporations ought not to be hampered by technical objec- 
tions, but it must be remembered that the mere creation of a cor- 
poration does not give it all the powers of a natural person. Its 
powers are only those which the government that created it has 
the authority to grant, and they are limited to such as are germane 
to matters within the constitutional power of that government. 
The States and the United States have certain distinct fields of 
operation, certain separate parts of the sovereign authority, and it 
will only lead to confusion if each is allowed to confer upon its 
own corporations powers which belong to the other alone. 

Edward Q. Keasbey. 
Newark, N. J. 



